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July 19, 2004

The Honorable Susan M. Collins
Chair ‘

Cormittee on Govermmental Affairs
United States Senate

Washington, DC 20510-6250

Dear Madam Chair:

Pursuant to 31 U.8.C. § 720, I am pleased to provide, on
behalf of the O0ffice of Government Ethics (0OGE), our statement
of the actions taken and plans 1in response to the
recommendations made by the General Accounting Office (GAO) in
its report entitled “Federal Advisory Committees: Additional
Guidance Could Help Agencies Better Ensure Committeesg’
Independence and Balance” (GAO-04-328) .

We welcome GAO's contribution to OGE's efforts to provide
ethics guidance on issues involving the designation of members
serving on Federal advisory committees. OGE has also
nmaintained a vigorous partnership with the General Services
Administration (GSA) in our efforts to ensure that ethics
matters are properly considered 4in advisory committee

management practices and guidance.

If you have any questions regarding our written statement
in response to GAOE report, pleage contact me at 202-482-
9292, or have a member of your staff contact Vince Salamone,

at 202-482-5274.

Sincerely,

My T-Iply

Marilyn L. Glynn
Acting Director

Enclosure

United States Office of Government Ethics - 1201 New York Avenne, NW., Suite 500, Washington, DC 20005-3917



Cffice of Government Ethics
Statement of Acticng and Comments

on Recommendations made in a
General Accounting Office (GAO) Report
entitled

*Federal Advisory Committees: Additional Guidance Could

Help Agencies Better Ensure Committees Independence and
Balance” (GAO-04-328)

Recommendation 1

GAO recommended that OGE revige dts 1982 guidance to
Federal agencies defining representative appointments to
federal advisory committees. Specifically, GAO said the
guidance should:

() clarify that classes of expertise generally are not a
“recognizable group of persons” for purpeses . of making

repregentative appointments;

OGE Response:

OGE ig committed to- ensuring that its ethics guidance
ig clear and consistent. OGE has taken steps to alert
ethics officials who provide support to Federal advisory
~committees of what GAO perceives as an ambiguity in OGE
ethics guidance for SGE/Representative designations. Since
the services of OGE are primarily directed to Designated
Agency Ethics Officials (DAEOs) and their staffs who
actually run ethics program at the agency level, OGE hag
issued in July 2004 a comprehensive memorandum to all DAEOs
(see Attachment) . The memorandum reemphasizes for ethics
officials how OGE has interpreted certain components of its
guidance on SGE/Representative appointments as reflected in
OGE’'s advisory opinions and other related guidance. The
DAEOgram points out that the phrase “recognizable group of
persons” would not include a person who is appointed to a
committee solely because the individual has a particular
“field of expertise.”

Second, OGE is working with the staff at the Committee
Management Secretariat at the General Services



Administration {(hereinaiter, “the (GSA Secretariat?) to
ensure that information contained in the Federal Advisory

Committee Act Management Course Manual (hereinafter, “FACA
Course Manual”), discussing the specific criteria used for
making SGE/Representative appointments, addresses GAO’'s
concerns regarding possible misinterpretation. More

specifically, the sgection of the FACA Course Manual that
discusses how advisory committee members are designated
will be amended to sgtress that a repregentative’s role on
an advisory committee 18 to represent the wviews of a
nongovernment entity or group that has an interest in the
gubject matter before an advisory committee and that a
“field of expertise” does not constitute a “recognizable
group of perscng” for these purposes. OGE will be also
working with the GSA Secretariat to help ensure that any
igsuances relating to appointments on advisory committees
are consistent with OGE guidance for designating the status
of members for ethics purposes.

Finally, OGE will highlight the designation issue, as
it has done in the last two years in response o its own
review of advisory committees, at 1ts annual ethics
conference. Specifically, OGE will host a panel session on
this topic that will focus on the process for making
SGE/Representative appointments and other related issues
involving Federal advisory committees, including a specific
presentation on the concerns that were raised by the
GAC report.

(B) = consistently  -state that appcintments as
representatives are limited to circumstances in which the
members are speaking as stakeholders for the enthaes or
groups that they represent; and

OGE Response:

This concern was principally directed at the language
contained in the FACA Coursge Manual that GAO believed was
not clear and unambiguous, on the role of representative
members sexving on advisory committees. .. The specific
language cited in the report was a statement contained in
the FACA manual which said that certain members on advisory -
committees “serve as representatives of outside entities
and may represent the views of a particular industry or
group {(e.g., labor, agriculture, or other similar group of
interests) [emphasis added].”



To eliminate any perceived ambiguity on the role of
representativeg, OGE is working with the GSA Secretariat to
ensuré that the FACA Course Manual is modified to reflect
unequivocally = OGE's . guidance con this issue that
- représentative members represent the views of identified
entities or groupe having an interest in the subject matter
of an advigory committee., Second, as noted above, OCGE has
igsued a memorandum to DAEOg that discusses the criteria
uged in OGE’s guidance for distinguishing between SGEs and
repregentatives. ' ‘

(¢} clarify that that the term “representative” in
statutes and charters may alsc be used more generically to
identify the appropriate balance. of points of view or
expertise and may not be specifying that representative

appointments be used, and revige the directicons on
specifying representative appointments to focus on the type
of advice repregentatives are to provide -- that is,

stakeholder advice.

QOGE Resgponee:

OGE has taken and will take several steps to address
- GAO’'s concerns about the infereﬁcgs that agencies may be
drawing from OGE’s guidance on the significance cof the use
of the term “representative” in statutes and other enabling
documentation. As noted above, OGE hag incorporated in a
memorandum to DAECs, a discussion of what effect the use of
the term “representative” and any of its cognates can have
in detérmining the status of an advisory committee membex.
The guidance makes clear that the term’s use in auvthorizing .
legislation or in any other such committee -enabling
documentation does not necesgarily confer representative
gtatus on a member. Specifically, the above referenced
memorandum to DAEOs directg them to pertinent examples
discusged in the 19282 guidance where the use of some form
of the term “representative” did not regult in an automatic
determination that a mwember wasg serving on an advisory
committee under a representative appointment.

In addition, we are working with the GSA Secretariat
to wmake clearer, 1in GSA's FACA Course Manual, OGE’s
guidance on the SGE/Representative distinction. This will
include inserting additional language in the FACA Course
Manual, that will ewmphasize that the use of the term
“repregentative” does not necegsarily confer a



representative appointment to an individual serving on an
advisory committee and that a representative must serve to
provide stakeholder advice only.

Recommendation 2

GAO recommended that OGE and GSA direct Federal agencies to
review their  representative appointments to Federal
advisory committees either as the 2-year charters expire
or, for those committees with indefinite charters, within
1 year to determine if the appointments are appropriate and
to reappoint members as SGEs, where appropriate.

OGE Response:

In light of the administrative framework for
appointing advigory committee memnbers and the de-
centralized nature of the executive branch ethics program,
OGE has taken appropriate steps to alert ethics officials,
‘in the above referenced memorandum to DAEOs, of ethics
iggues raigsed by GAC’s report including GAO’s concern about
the adeguacy of committee management  practices and
procedures for designating the status of advisory committee
members for ethics purposes. That memorandum includes
several recommendaticons - for better ethics program
management and advises ethics officials of the need to:

(1) help ensure that thelr agency has a sgystematic
approach or process for meking statug designations for
ethics purposes of their agencies’ advisory committee
members and that the designation of a member’s gtatus is
made prospectively at the time of an individual’s
appointment or retention by the committee,

(2) be involved, ag appropriate, in the final clearance
process for appointing members that are to serve on
advisory committees, especially for those committees that
are newly created or are being renewed by the agency; and

. (3) periodically review status designations that are
made by the agency to ensure that members are being
properly designated by committee management officialse,
especially for those advisory committees the enabling
authority of which may have been amended or the mission or
purpose of which may have changed in recent years, or which



are standing advisory committees of the agency with
indefinite charters.

Second, as part of OGE’'s continuing efforts to monitor
the compliance of agencies with Federal ethics program
requirements, OGE will pay particular attention to ensure
that agencies are taking appropriate steps to review the
processes, policies, and practices used in their. agencies
for designating the sgtatus of advisory committee members -
for purposes of applying executive branch ethics rules.
This will inciude, as noted above, inguiry into whether
agency advisory committee designations are being properly
reviewed at some point by agency ‘ethics officials.
Moreover, as provided under OGE’s statutory and regulatory
authority, OGE will vigorously follow up on any
recommendations in this area and issue notice of
deficiencies, where appropriate, to ensure compliance with
OGE recommendations.

Finally, OGE is working with the GSA Secretariat to
amend 1its FACA Course Manual té highlight in both the
manual and in course instruction the importance of agencies
reviewing on a regular basis the designation status given
to advisory committee members who serve on committees
hosted by agencies. -

Recommendation 3

GAO recommended that OCGE and GSA direct agency committee
management officials to consult with agency ethics
officials in making decisions about the type of
appointments that should be made for each committee.

OCGE Response:

OCE does not itself have the authority to direct how
advisory committee officials manage their Federal advisory
committees. However, OGE has worked with the GgA
Secretariat, to incorporate a provigion in GSA's
2001 rewrite of itg Federal Advigory Committee Management
rule, that not only discusses general matters relating to
designating advisory committee members for ethics purposes
but also specifically states that DAECs sghould be consulted
“prior to appointing members to an adviscory committee in



order to apply Federal ethics rules properly.” See
Appendix A to Subpart C, item IV, in 41 C.F.R. Part 102-3.

In addition, OGE has issued a memorandum to DAEOsg
(discussed above) that, among other things, recommends that
DAEOg take actions to:

{1) establish appropriate or improve existing lines of
communication with agency committee management officials or
other persons who have a role in wmanaging or running
advisory committees within their agencies 80 that
appropriate designation decisions of advisory committee
members are made,

(2) ensure that committee management officials are
made aware of OGE’s and their agency’s guidance on SGE and
representative status designations and are provided or made
aware of appropriate ethics points of contact to discuss
igsues involving the designation of committee members or
other related ethics matters; and

{3) review periodically their agencies’ own practices
and procedures for utilizing advisory committees and work
with committee management officials, to ensure that
appropriate mechanisms exist for properly receiving ethics
official input on designation issues.

OGE algo 1s working with the GSA Secretariat to revise
the FACA Course Manual to highlight the need for such
consultation with ethics officials. Moreover, OGE will
check, as part of 1its auditing efforts, that ethics
officials have an appropriate level of involvement and that
open lines of communication with committee management
officials exist in the designation processes established by
agencies for determining the status of members gerving on
Federal advisory committees.

Recommendation 4

GAC recommended that OGE and GSA revise the training
materials for the FACA management course by incorporating
the additional guidance discussed in previous recommenda-
tions made  above and ensure that the course materials
highlight the fact that decisions should be based on the
type of advice the committee members are to provide.



OGE Response:

As discussed in our responses above to several

previous recommendations, OQGE is consulting with the
Secretariat to revise the FACA Course Manual teo address
GAC’' s  concerns. In addition, as noted above, the FACA

management rule currently contains a specific provision
that provideg general guidance on the designation of
advisory committee members. Specifically, that guidance
gtates that the designation of a member will depend upon
what role the member will play on the committee:. OGE will
work with the Secretariat tco make appropriate changes to
the FACA Course Manual to highlight this important point
and to otherwise reinforce the notion that designation
decisions should be based on the type of advice the
committee member is expected to provide to the Committee.

Recommendation 5

GAO recommended - that OGE and GS8A direct agencies to
determine, for each relevant committee, the potential for
such other biases and to take the appropriate steps to
ensure that their repregentative members do not have such
biases. At a minimum, GAO stated that representatives
should receive ethics training and be asked whethexr they
know of any reason their participation on the committee
might reasonably be guestioned ~- for example, because of
any personal Dbenefits that could ensue from £financial
holdings, patents, or other interests.

OGE Response:

OGE does not have the authority to prescribe rules of
conduct for persons who are not employees or officers of
the executive branch of the PFederal Government. Unless
otherwige provided by statute, Presidential directive, or
other authority establishing advisory committees, wmembers
of advisory committees serve at the pleagure of the
appointing or inviting authority. That authority has
discretion over the terms of their committee wmembership,
provided such discretion is exercised in accordance with
applicable law and regulations. Accordingly, OGE cannot
prescribe ethics rules for representative mewmbers serving
on Federal advisory committees; such rules are clearly
outside the purview of OGE’s authority and are within the
agency's sphere of decisionmaking authority.



. Additionally, ~on the general issue of identifying
biases for representative members, we note that
representatives are expected to represent a particular bias
on an advigory committee and are not expected to render

diginterested advice to the Government. See OGE Informal
Advisory Opinion- 93 =x 14. With respect to applying the
Federal ethicg rules, repregentative members are not

employees subject to any of the Federal ethics rules and
are not required to complete financial disclosure reports
that are subsequently reviewed by agency ethics officials.

However, the Federal Advigsory Committee Act (FACA)
‘reguires that committee wembership be balanced in terms of
points of view represented and functions to be performed by
committee members. In this regard, we understand that the
GSA Secretariat has proposed providing additiomal guidance
to agencies consisting of a comprehensive  template
describing the wvarious factorg agencies should look to and
what the components of an agency plan should be for
ensuring that a committee has fairly balanced membership

consistent with FACA. To the extent that issues exist
about representative biases affecting the balance of
viewpoints among committee  members, these membership

matters are clearly outside of OGE’'s limited purview and
expertise and relate specifically to how members are
identified, solicited, and selected for service on advisory
committees in order to comply with a FACA regquirement.
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“July 19, 2004
 DO-04-022

MEMORANDUM

TO: Designatéd Agency Ethice Officials

FROM: Marilyn L. Glynn %—7 “V“%,-—-

Acting Director

SUBJECT: SGEs and Representatives on Federal Advisory
' Committees

In April 2004, the General Accounting Office (GARO)
issued a report entitled, Federal Advigory Committees:
- Additional Guidance Could Help Agencies Better Ensure
Committees’ Independence and Balance (GAO-04-328). The
report digcussed several issues about advisory committees
that should be of particular interest to agency ethics
officials who provide ethics support Lo advisory
committees.

Among the issues discussed, the report looked at how
members are appointed to serve on advisory committees and
how effective Governmentwide guidance and agency-specific
policies and procedures are in evaluating committee members

for conflicts of interest. The report also examined how
committee members are designated as special Government
employees (8CGEs) or as representatives. While

acknowledging some of the efforts of the 0Office of
Government Ethics (OGE} in providing agencies with guidance
and training in this area, the report also identified what
it believed to be several “limitations” in that guidance.
The report stated that these perceived limitations could
affect the overall effectiveness of OGE’'s education and
training efforts in this area and was a factor in some
agencies misidentifying membexr status in the committees
that GAQ reviewed.

United States Office of Government Ethiles © 1201 New Yorik Avenue, NW., Suite 500, Washington, DC 20005-3917



Designatred Agency Ethics Officials
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Whether or not OGE agrees with GAQ's views on the
adequacy of our guidance, we do agree with GAO's overall
concern that some agencies may be 1nappropriately using
representative appointments for members who are providing
services as SGEs.? GAQ’s report contains evidence that
"certain agencies are not utilizing any policies identifving
criteria for distinguishing between representatives and
SGEs. Also, 'we are concerned that some agencies may be
degignating thelr committee members as representatives
primarily to avold subjecting them to the financial
disclosure statements required for 8SGEs.. ~Of course, any
gsuch representative designations would be improper and
should be corrected immediately by the agency to ensure that
ethics rules are being properly applied to . advisory
committes members. ' :

This memorandum addresses the specific concerns that
GAC reported regarding the clarity of some of the criteria
used for designating the status of advisory committee
members for ethics purposes, asg that criteria is set forth.
in the primary source of OGE guidance on this topic, OGE
Informal Advisory Opinion 82 x 22 (hereinafter “B2 x 22").°
In addition, this memorandum addresses the role that ethics
officials have in helping to ensure that agencies have
proper policles and procedures in place for making
appropriate SGE or representative designations for their
agencieg’ advisory committee members.

' This concern was ralsed in a single-issue review OGE did
in 2002, that looked into how agencies manage their Federal
advisory committees. The results of that review were shared
with ethics officials during a panel gsessicn at OGE’s annual
ethics conference in 2003

* This discussion of the criteria in 82 x 22, however, is
not intended to change OGE‘s guidance in this area. We
continue to believe that 82 x 22 provides accurate and helpful
guildance for agencies to use in designating advisory committee
members as SGEs or representatives.



De81gnat@d Agency Ethlcs Officials
Page 3

A. OGE’s Guidance in 82 x 22

Recognizable Group of Persons

In its report, GAO stated that some agencies have
interpreted guidance in 82 x 22 regarding a representative's
role in speaking for a “recognizable group of persons” as
permitting the appointment of advisory committee members as
representatives of wvarious technical fields of expertlse,
such as biolegy and toxicolegy.

The phrase “"recognizable group of persons” is used in
82 x 22 in reference to a non-Government entity or group
with a stake in the matter under congideration by an
advisory committee. Thig phrase should not be interpreted
to mean that a member of .an adviscry committee could be
designated a representative because the member is an expert
in a field of expertise. Agencies should not appoint
members of advisory committees as representatives purely on
the basig of their expertise. In such cases the 8GE
appointment category - which was specifically created to
facilitate the Government's ability to retain the services
of experte in various fields - should be used.

Use of "Represent” and its Cogpnate Forms in Authorizing
Legiglation or Other Enabling Documents

In its report, GAO stated that the conclusion section
in 82 x 22 implies that when the term “representative” is
uged in an advisory committee’s authorizing legislation or
other enabling documents, members of the committee should be
clasgified as representatives.

The use of the term “representative’ or similar terms
in an advisory committee's authorizing legislation or other
enabling documents does not necessarily mean that members
are to be appointed as representatives. To illustrate this
point, 82 % 22 provides specific examples of documents using
“representative” terms and concludes that the given
committees nevertheless are comprised of SGEs. One example
in 82 x 22 i1g a committee document that used the term
“represent” in a generic sense to describe the required
technical expertise for membership; OGE expressly concluded
that the members of this committee were to be treated as
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8GEs, “[wlhatever the degree of contradiction produced. by
the use of ‘represent” (See BRAC committee discussion).

Another example in 82 x 22 refers to points of view
‘represented” on a particular committee, but nevertheless
concluded that this committee was comprised of SGEs (see
FPUPAC committee discussion). A third example in 82 x 22
concerns a statute that made the members of a particular
committee ‘representatives of their practicing colleagues,”
and OGE still concluded that these members were SGHEs {see
NPSRC committee discussion).

Accordingly, in reviewing a statute, Presidential
directive or other documentation establishing an advisory
committee, the use of term “represent” or “representative”
should not end the inguiry to determine if & person is
serving as a representative and not as an SGE.  Careful
consideration of all relevant factors, as set forth in 82 =x
22, is required in order to determine whether a committee
member is intended to serve as a representative or as an
SGE. - '

Effect of Recommendation by Outside Organirzation

In its report, GAD expressed concern that when
determining whether a committee member ig or is not a
representative, some agencies were overemphasgsizing the

. weight that sghould be given to outside recommendatilions
" leading to the member's appointment.

The fact that an individuwal is appointed by an agency
to an advisory cbHmmittee upon the recommendation of an
outside group or organization is one of several factors that
are useful 1in arriving at a determination whether the
individual may be appointed to act in a representative
capacity. This factor by itself 1s not comnclusive; it only
tends to support a representative function for the member.
If this factor were intended to be conclusive for purposes
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of distinguishing between SGEs and representativesg, OGE's
guidance would have said so expressly.?

B. Ensgsuring that Agencies Have Policies and Procedures for
Degignating SGE’s and Representatives

As a separate matter, GAO's report was concerned that
the agencies it reviewed generally had not developed
sufficient policies, procedures, or guidance for their staff
to use when determining which type of appointment was
appropriate for individual committee members. Moreover, it
noted that some agency guidance did not address the types of
appointments that wmay be made for an advisory committee
member .

Role of the Ethicsg Official

Historically, the administrative process that agencies
ugse in designating the sgtatus of an advisory - committee
member has been left to the discretion of individual
agencies, with consideration given to the role the member is
expected to perform for the committee. In some cases, the
status of committee members 1s specifically made in a
statute or other enabling authority establishing the
committee. In other cases, agency officials must analyze a
statute or other enabling documentation and apply
establisghed legal criteria to determine a member's
appointment status for ethics purposes.

Ethics officials therefore have an important role in
working with committee management officials and others
involved in the committee formation and management process
to ensure that the proper guidance is being used and
appropriate member status designations are being made. The
involvement of ethics officials in these matters will help
ensure that advisory committee members are being designated
properly for ethics purposes and that committee members are
subject to ethics rules, if applicable, during their terms

* For example, the guidance in 82 x 22 does state
conclugively that a person who receives compensation (other
than travel expenses and per diem) from the Government for his
services as an adviser or consultant is its employees and not
a representative of an outside group.
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of service on the committee. In this regard, the General
Services Administration's Federal  Advisory Committee
Management Rule informs committee management officials and
other users of the rule that the “Designated Agency Ethics

Official (DAEO) . .+ . should be consulted prior to
appointing members to an advisory committee in order to
~apply Federal ethics rules properly.” See Appendix A to

Subpart C of Part 102-3, at 41 C.F.R. Part 10Z-3.

Support of Committee Management Pracgtices

Agency ethics officials should take appropriate steps,
“in collaboration with their agencieg’ committee management
officials, to ensure that practices within their agencies
for designating the status of advisory committee members for

ethics purposes are adequate to ‘“determine whether
individuals who serve as members of committees, councils,
boards, commissions, etc. . . . are properly designated as

SGEs, since certalin [ethics regquirements] apply to SGEs that
do not apply to non-SGEs.”™ In general, we recommend that
agency ethics officials, should:

¢ establish appropriate or improve existing lines of
communication with agency committee management
officials or other persons who have a role in
managing or running advisory committees within their
agencies;

e help ensure that thelr agency has a systematic
approach or process for making status designations
for ethics purposes of their agencies’ advisory
committee members and that the designation of a
member's status is made prospectively at the time of
an individual's appointment or retention by the
committee;

4 See OGE's Ethics Program Review Guidelines, Section IX,
dated March 2004 at p. 40, available on OCE's website at
http://www. usoge . gov/pages/forms pubs ctherdocs/fpo files/prd mets/prdre

vguide.pdf
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be involved, asgs appropriate, in the final c¢learance
process for appointing members that are to serve on
advisory committees, especially for those committees
that are newly created, or are being renewed or
reegstablished by the agency;

periodically review status designations that are
made by the agency to ensure that members are being
properly designated by committee management
officials, especially for those adviscry committees
the enabling authority of which may have been
amended or the mission or purpose of which may have
changed 1n recent years, or which are standing
advisory committees of the agency with indefinite
charters. '

enisure that relevant committee management officials
are aware of OGE's and their individual agency’s
guidance and procedures on SGE and representative
status designations and are provided or made aware
of appropriate ethics points of contact to discuss
igsues involving the designation of commititee
members or other related ethics mattersg;

provide advice and legal. counsel to agency committee
management officials ag appropriate on matters
concerning the status designation of advisory
commlttee members for ethics purposes;

review periodically their agencies’ bPractices,
procedures, policy, and guidance for advisory
committees, to ensure that appropriate mechanisms
exist for properly receiving ethics official input
on designation issues;

ensure, if appropriate, that appointment letters or
other committee documentation of appointment state
clearly whether members are serving as SGEs or
representatives and that committee members are
properly informed of their member status and of the
application of Government ethics rules to them if
they serve as SGEs;
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e and finally, in cases where members are serving as
‘representatives, recommend to committee management
officials that committee members are informed about
the group of personsg that the respective member is
expected to represent on the committee.

. As vyou know, OGE has always looked at ethics issues
involving the wuse of advisgory commitiees as part of its
regular program review of. an agency's ethics program. OGE
will be paying particular attention to these issues in
future program reviews to ensure that agency ethics
officials are appropriately engaged in ensuring that agency
officials are properly designating the status of advisory
committee members for purpceses of applying Federal ethics
rules. :

C. Conclusion

We welcome GAO's contributions to OGE's and the wider
ethics community's = continuing efforts to ensure that
advisory committee members are being properly designated as
either SGEs or representatives for purposes of applying the
Federal ethics zrules. The guidance contained in this
memorandum should be shared with appropriate committee
management officials within your agencies that are involved
in the designation of persons serving on Federal Advisory
committees hosted by your agencieg.



